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NextWave Telecom, Inc. (NextWave) respectfully submits replies to comments

submitted in the above-captioned Federal Communication Commission (Commission) Notice

of Proposed Rule Making.!!

J! In the Matter ofAmendment of Pan 20 and 24 of the Commission's Rules -- Broadband PCS
Competitive Bidding and the Commercial Mobile Radio Service Spectrum Cap and Amendment of the
Commission's Cellular PCS Cross-Ownership Rules, Notice of Proposed Rule Making, WT Docket No. 96-59,
GN Docket 90-314, (reI. Mar. 20, 1996) (Notice).



I. - The Commission Generally Should Adopt the Same Rules for the F Block as
It Used for the C Block

NextWave supports those commenters who recommend that the Commission adopt the

same rules for the F block auction as it used for the C block auction.Y Indeed, NextWave

believes that, despite many setbacks, the Commission crafted a set of rules for and conducted

the C block auction in a manner that has met the Congressional mandate of "disseminating

licenses among a wide variety of applicants. "1' The Commission's C block auction rules are

a careful balancing of the need to bring in new entrants against the difficulties of such

entrants to raise the capital necessary to participate in the telecommunications industry.

NextWave asks the Commission to look at the likely results of that auction rather

than rely on assertions that the C block auctions did not achieve intended objectives.~'

Unlike the A & B block auction, where there was twice as much spectrum and one-tenth the

number of opening round bidders, the C block auction has shown diversity from the

beginning with 254 qualified bidders. Whereas at the end of the A & B block auction, there

were 18 winning bidders with an average of 26 million pops per bidder, at close to the end

of the C block auction, there will likely be more than 90 new PCS entrants with an average

of 2.8 million pops per bidder. Furthermore, the mix of players includes national and

See, e.g., Comments of DCR Communications, Inc. at 4 and Comments of Sprint Corporation at 2.

~I See In the Matter of Implementation of Section 309(j) of the Communications Act - Competitive Bidding
(Competitive Bidding Proceeding), Fifth Report and Order, 9 FCC Rcd 5532 at , 169 (1994) (Fifth Report and
Order) and 47 U.S.C. §309(j)(3)(B).

~I Some very large entities whose own success is based in large part on starting small, but with a "big"
vision, would have you believe that the Commission's rules in providing opportunities for entrepreneurs and
small businesses meant for such businesses to remain small. "It is not readily apparent how a business can be
considered "small" when it is bidding four billion dollars for licenses today and expecting to pay billions more
for build-out tomorrow." AT&T Wireless at 3-4.

2



regional players and smaller, local players. One-third of the current high bidders hold only

one license.

In its Competitive Bidding Fifth Report and Order the Commission noted that its goal

was to ensure that "at least ten winning bidders enjoy the benefits of the entrepreneurs

blocks. ,,~/ The C block auction wi11likely generate more than 90 winning bidders, several

times the number the Commission would have considered successful for both the C and F

block auctions. Clearly, despite commenters claims to the contrary, the C block auctions

more than met Commission expectations.!!'

As compelling is the level of participation of women and minorities in the control

groups or senior management of bidders who are likely to win ten or more markets. More

than one-third of these top bidders claim minority or woman-owned status. And, if you

examine their Forms 175 more closely, one-half of these top bidders include companies that

either claim minority or woman-owned status, or have woman and minorities in senior,

controlling positions. This is true for three of the top four bidders, including NextWave.

Through its choice of Basic Trading Areas (BTAs) as the bidding unit and through carefully

~ Fifth Report and Order at , 170. Many commenters in fact suggest that in order to ensure greater
participation in F block and avoid the so-called "failings· of the C block auctions the Commission should limit
the amount each bidder can win to 10 % of the population or an absolute cap of around 25 million pops. For
good public policy reasons the Commission explicitly chose not to limit acquisition of licenses in such a manner.
We note that the Commission has previously addressed the issue of "single entity purchase limits" and limited
the number of markets a single bidder could win in the C and F blocks to ten percent of the total markets or 98.
The Commission was clear that it intended for individual bidders to acquire enough licenses to "create large and
efficient regional services." Fifth Report and Order, 1 170. The Commission later affirmed this decision
indicating it would allow "bidders to effectuate aggregation strategies that include large numbers of licenses and
extensive geographic coverage.· Competitive Bidding Fifth Memorandum Opinion and Order 10 FCC Rcd 403
(1995) at '114. In the Fifth Memorandum Opinion and Order the Commission specifically declined to adopt
rules that would limit entities to 10 percent of the population or 25 million pops as preventing meaningful
regional cluster strategies. Id. at , 116.

!?! NextWave would argue that what many commenters note as a failure of the C block auctions might
better be characterized as the failure of an applicant's business plan and the failure of incumbent cellular and
PCS licensees to cripple meaningful new competitive entrants, not a failure of the Commission's rules.
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crafted rules, the Commission was able to generate significant entrepreneurial activity and

disseminate widely PCS licenses.

A. The Commission Should Consider Moderate Changes to Its Rules

While NextWave agrees with those commenters who believe the rules governing the

C block auctions have struck the appropriate balance, one area of concern that NextWave

and other C block participants have raised is the extent to which applicants are required to

report debt. The Commission's rules currently require that for C block participants

"ownership interests shall be calculated on a fully diluted basis; all agreements such as

warrants, stock options and convertible debentures will generally be treated as if the rights

thereunder already have been fully exercised. "1/ NextWave believes that certain applicants

have attempted to circumvent these rules by receiving full capitalization through debt from a

single entity. While the question whether such disclosure is currently required may be

1/ 47 C.F.R. § 24.709 (b)(7). We note that in its comments Iowa LP inaccurately states that the
Commission does not require convertible debt to be fully diluted and that NextWave is "a representative
example where large entities are circumventing the attribution rules by using financing arrangements instead of
equity." Comments of Iowa LP at 3. Furthermore, Mountain Solutions also inaccurately ties NextWave to its
accusation that some bidders have "loans [that] include conditions that will allow the large corporation to tum
the loans into equity after the brief FCC-mandated holding period has expired." Comments of Mountain
Solutions at 2. Telephone Electronics Corporation (TEC) makes a very similar statement. Comments of TEC
at 3. While NextWave believes that full discussion of these issues is more appropriate in the Commission's
well-established licensing process, it wishes to correct for the record these commenters' inaccuracies. In fact,
as noted above, the Commission does require full dilution of convertible debt, which NextWave duly reported.
Even fully diluted, which may never occur, as of its most recent Form 175 filing, NextWave's control group
holds 31 % and no single investor holds more than 8% of the equity. Had these commenters looked to the
Commission's rules and NextWave's Form 175 rather than to inaccurate press reports for its information, it
would not have been so misinformed.

If, on the other hand, such comments are meant to support a requirement that applicants also report all
debt, particularly debt from a single entity that provides the majority of an applicant's capital, NextWave would
fully support such a clarification of the Commission's rules.
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considered an area of ambiguity under the Commission's existing rules,!1 NextWave

believes that the Commission should rightfully view such a structure as outside the spirit of

the rules, and clarify its rules to explicitly require that applicants report such arrangements.

B. The Commission Should Auction D, E and F Together and Allow C Block
Winners to Participate As Small Businesses

As indicated in its comments to this proceeding, NextWave believes that the

Commission should auction the D, E and F blocks simultaneously and in the same auction.

Several commenters support this, noting that the Commission has enough experience and

appropriate software to manage such a process)!1 Furthermore, as NextWave indicated in

its comments, several commenters note that conducting the F block auction together with the

D and E block auctions will likely provide for even greater dissemination of licenses among

a wide variety of applicants. lQl

Furthermore, NextWave agrees with those commenters who insist that C block

licensees should not be excluded from participating in F block by virtue of their licenses

alone. As NextWave noted in its comments, "[ulnti! the Commission released its Notice, it

had given no indication that it might consider licenses acquired in the C block to be assets

for purposes of entrepreneurs' block eligibility. Because the two spectrum blocks are highly

interdependent, many bidders have made decisions regarding C block eligibility and markets

!' The Commission's rules currently require that applicants provide a list of any person "holding five
percent or more of each class of stock, warrants, options or debt securities together with the amount and
percentage held, and the name, address, citizenship and principal place of business of any person on whose
account, if other than the holder, such interest is held." 47 CFR 24.813(a)(3) (emphasis added). However, it is
not clear whether all applicants interpret this rule in the same manner or have abided by it.

21 See, e.g., Comments of Auction Strategy Inc. at 4, Comments of North Coast Mobile
Communications, Inc. at 19, Comments of Omnipoint at 6, Comments of Personal Connect at 1, Comments of
Phoenix, L.L.C. at 4, Comments of Spectrum Resources, Inc. at I, and Comments of U.S. Intelco Wireless
Communications, Inc. at 3.

lQl See, e.g., Comments of Auction Strategy Inc. at 4.
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to purchase based on a reasonable expectation of participating in the F block. "!lI DCR

Communications, Inc. agrees and states "the 10 MHz licenses may have been part of C block

applicant's business plans, informing their C block bidding. "111 Other commenters, several

of whom are C block bidders that would not be excluded from participation in the F block

auction by virtue of their winnings, or entities that did not participate in C block at all, agree

and suggest that C block winning bids cannot reasonably be counted as assets for purposes of

the F block auction.l~/

Had the Commission indicated an intention to exclude C block licensees from

participation in the F block, NextWave and other bidders certainly would have pursued a

different strategy in the current C block auction. Instead, all bidders limited C block upfront

payments and bidding relying on the Commission's rules linking the C and F blocks.

II. The Commission Should Consider Raising the Upfront Payment for the
F Block

Several commenters suggest that the Commission should in some manner tie upfront

payments to the amounts bid at auction rather than to eligibility.H.' NextWave believes that

11/ Comments of NextWave at 5. NextWave notes that North Coast Mobile Communications characterizes
allowing C block participants with winning bids in excess of $500 million to participate in the F block auction
as a "change" in the Commission's rules. See Comments of North Coast Mobile at 7. NextWave and other
commenters argue that not allowing such C block bidders in the F block would in fact be a change to the
Commission roles. See, e.g., Comments of OCR, Devon, Omnipoint and Virginia PCS alliance.

!Y Comments of OCR at 9.

]11 "There is no reason to penalize a designated entity by preventing it from acquiring a 10 MHz PCS
license simply because it was successful in bidding on the 30 MHz C block licenses." Comments of Devon at
12. See also, Comments of Virginia PCS Alliance at 4-5, Comments of Sprint Corporation at 7, and Comments
of Western Wireless Corp. at 28.

~ For example, AT&T Wireless asks that bidders pay $.10 per MHzpop upfront and supplement the
upfront payment when it falls below 4% of total high bids. Comments of AT&T Wireless at 8. AirLink would
require that bidders have a bid exposure no greater than ten times their upfront payment. Comments of AirLink
L.L.C. at 9. GO Communications would require bidders to submit preauction payment of 20% of total
bids and submit more as they bid more. Comments of GO Communications Corp. at 1. KMTel would require
that total net dollars bid not exceed ten times the amount placed on deposit. Comments of KMTel L.L.C. at 3.
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the Commission should not adopt such a proposal since it would require bidders to reveal

strategic information about its license valuations and bidding strategy that the Commission's

auction rules specifically seek to protect.

NextWave agrees however, that there is evidence in this auction that some C block

participants were bidding well beyond the resources revealed by their Forms 175. NextWave

agrees with the commenters who suggest that the price-per-pop upfront payment in the C

block auction was out of proportion to the amounts bid, and that a higher price-per-pop

upfront payment would, as the Commission states, discourage "insincere or frivolous"

bidding. ill NextWave agrees with the Commission and several commenters who suggest

raising the upfront payment to $.02 per MHzpop. This increase in an upfront payment in

combination with requiring the greater financial disclosure that NextWave recommends above

would provide a deterrent to insincere bidding.

Ill. The Commission Should Allow CeUular Providers to Acquire More thon One
10 MHz license if It Allows PeS Providers an Equivalent Opporlunity

Cellular operators argue that the current rules regarding Commercial Mobile Radio

Service (CMRS) spectrum aggregation caps are "complicated" and that it would be easier if

the Commission were to adopt one cap, that is, 45 MHz for all CMRS, as opposed to 35

MHz for cellular, 40 MHz for PCS and 45 MHz generally. Allowing all CMRS providers to

aggregate spectrum to 45 MHz benefits only the cellular industry, not PCS or Specialized

Mobile Radio Service (SMRS) licensees. NextWave would agree with dropping the separate

caps on cellular and PCS licensees if the Commission would permit PCS licensees an

~I Notice at , 57.
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equivalent opportunity to acquire 45 MHz of spectrum through what would likely be fairly

complex disaggregation procedures.

IV. Conclusion

For the foregoing reasons, NextWave respectfully urges the Commission to adopt its

C block auction rules, with the minor changes suggested supra, for the F block auction.

Respectfully submitted,

Charla M. Rath
Freedom Technologies, Inc.
1100 New York Avenue
Suite 650 East
Washington, DC 20005
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